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SUMMARY
Although no direct legal action is going to be taken against the government at this time, we are
looking at other options for taking the legal action forward.
We are really pleased that the action taken to date has now resulted in written confirmation
from the DfE that local authorities/schools should not be doing any of the following:
▪

Insisting on medical evidence before marking an absence as authorised due to illness.
This should only be the case where the veracity of an illness is in dispute.

▪

If a school insists on medical evidence because it doubts the veracity of an illness, the
DfE states that the guidance requires this to be applied flexibly and if a doctor’s note is
not possible, other evidence should be accepted.

▪

Local authorities should be providing suitable education to children who cannot attend
school. Importantly this does not only apply to children who’s absences have been
authorised because of illness.

Parents can therefore feel free to use the information and quotes we have used in the following
update, when writing to local authorities and schools about attendance policies in the future.

Since our last update, the legal team has progressed this matter by sending a letter before action to
the Department of Education on behalf of two families who have been directly affected. The
purpose of the letter before action was to set out potential grounds of challenge for a judicial review
claim, giving the government a chance to address these issues and to confirm what action they
would take.
In the letter before action it was made clear that there are very many children who are currently
being affected by unlawful practices relating to absences from school, including parents being
prosecuted, and children being left without education at all. The letter argued that the current legal
framework was not fit for purpose and resulted in many instances where children with SEN were
being left without support.
The Department for Education has now responded to the letter before action (see attached letter
dated January 15th 2020), but they have maintained that they do not think they are obliged to make
any changes to the current legal framework.

In their view, the existing legal framework should not result in children being treated unfairly
because of their illnesses or disability. Their position is that if there are any unlawful practices, that
these are down to individual local authorities and not down to the overall legal framework. Some of
the key points they made included:

▪

They say that the current legal framework provides for sufficient “flexibility” to avoid
issues such as prosecution for non-attendance, even where absences have not been
authorised.

▪

They reiterate that the Department for Education’s Guidance on school attendance
encourages a flexible approach: “Only where the authenticity of an illness is in doubt
are schools advised that they can (not must) request parents to provide medical
evidence, and schools are advised “not to request medical evidence unnecessarily”.

The DfE also states:
“The Attendance Guidance provides that what constitutes medical evidence is also to be
addressed flexibly, noting that:
“medical evidence can take the form of prescriptions, appointment cards, etc, rather than
doctors’ notes”….we would not expect schools to request medical evidence unless there
is a clear case to do so.
Where a reason has not been provided, schools are advised to use Code N* as a holding code. This
can be used flexibility, in an individual case, for a reasonable amount of time to establish the
reason for absence.”
*Note: Code N is an ‘unauthorised’ code so we do not see this as a truly suitable solution
▪

The DfE make it clear that local authorities should be providing a “safety net” of suitable
education for any child of compulsory school age who, by reason of illness, exclusion from
school, or otherwise, may not for any period receive education. The phrase “or otherwise” can
be applied flexibly and can apply to children not just in situations where they cannot attend
because of illness.

▪

The DfE say that there are statutory exceptions which ensure that a parent should not be
penalised or prosecuted where a pupil is prevented from attending school by sickness, or
where the local authority has failed to fulfil any duty it has to help them get to school.

▪

The DfE does not accept that the current legal framework could result in discrimination against
children with SEND because it says there are sufficient safeguards in the system to prevent
parents being unfairly prosecuted for non-attendance, and to ensure children receive suitable
education if they are not able to attend school.

▪

Importantly the DfE states that “there is no requirement for a formal diagnosis or formal
medical evidence to authorise an illness absence. Pupils in the position of the Proposed
Claimants could be marked as “N” while evidence was being obtained. For example, evidence of
ongoing referrals, to address the issue of lengthy waiting lists for medical consultations, could
have been provided”. One of the proposed Claimants was in a situation where “many

professionals (including a paediatrician) had confirmed his anxiety around attending school”.
The DfE says “it is not clear why this evidence would not have been sufficient”.
▪

The DfE also make it clear that it is not necessary for children to be marked as absent due to
illness in order to receive adequate education outside of school.
“A local authority will have obligations under s.19 of the Education Act 1996 to make
arrangements for the provision of suitable education not only where a child can’t attend by
reason of illness but also for those who can’t attend for other reasons”.

In light of the response from the Department for Education, the families involved in the case have
consulted further with the solicitors and barristers, and for now it has been decided not to pursue
further action against the government. That does not mean that no further action will be taken to
get things changed for the better, however at present the legal team thinks there may be better
ways to obtain the changes that are needed.
There are a number of other legal options that the families involved are now looking at with the
legal team, in order to challenge unlawful practice, place pressure on local authorities, and to create
precedents that will protect children with SEND. At this stage and to avoid prejudicing the families’
cases, we will not list all of these legal routes online, however as soon as the strategy has been
settled and legal proceedings have been taken further, we will try to keep you all updated.
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Dear
Re: XX v Secretary of State for Education – Pre-Action Introduction

1.

We write further to your letter dated 10 December 2019. We act on behalf of the Secretary
of State for Education (the “Secretary of State”).

2.

The proposed claim, as set out in your Letter of Claim, has no prospect of success. The
statutory framework, and guidance issued by, the Secretary of State does not create an
unaccepted risk of unlawfulness in the form of breaches of Article 14 ECHR or otherwise.
Further, while it is accepted that the PSED is a continuing duty, the Secretary of State has
not acted in breach of his obligations. Rather, by continuing to monitor the equality issues
engaged in education and school attendance, including in respect of special educational
needs, the Secretary of State has fulfilled his obligations under the PSED.

The Proposed Claimants
3.

You have explained that the Proposed Claimants are:

. The Proposed Defendant

4.

The Proposed Defendant is the Secretary of State for Education (the “Secretary of State”).

Gilad Segal - Head of Division
Nic Newling - Deputy Director, Team Leader MOJ, Public Law

year, in National Statistics releases. 3 The data supports the Department in monitoring
the impact of attendance policy. The published data includes breakdowns by pupil
characteristics (such as SEN, ethnicity and gender) and reasons for absence. As well
as considering overall absence rates, another key metric used by the Department is
“persistent absence”, defined by pupils missing 10 per cent or more of their time at
school.
30.2. The Department also engages with stakeholders to inform the absence policy. It
commissions research, liaises with local authorities, schools and representative
bodies, considers published academic research, and receives and responds to
correspondence from schools, local authorities and parents to understand issues of
concern.
30.3. Finally, the Department considers that it has adopted a flexible policy around
attendance which supports children with special educational needs, and disabilities.
ADR proposals
31. The Secretary of State is of the view that the nature of the claim renders it unsuitable for ADR.
However, if ADR is proposed, it will be considered.
Address for Reply and Service of Court Documents
All further correspondence is to be sent to Priya Samplay, Government Legal Department, 102
Petty France, Westminster, London SW1H 9AJ (priya.samplay@governmentlegal.gov.uk)
using the reference above.
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